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  Legal Update 
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New NLRB Posting Requirement 

   
The National Labor Relations Board (NLRB) has issued a final rule requiring most employers to 

post notices advising employees of their rights to unionize, identifying specific types of protected 
concerted activity, and detailing several unfair labor practices that can be filed against employers. As one 
might expect, this new posting requirement is creating considerable (and deserved) angst for many 
employers because the required notice basically tells employees “don’t forget about your right to 
unionize.” More than 7,000 comments from employers, employees, unions and others were received by 
the NLRB and, as admitted by the Board, most objected to all or parts of the new rule. NLRB member 
Brian Hayes argued not only that the rule is not needed, but the Board does not have the authority to 
create or enforce the rule. 

 
Frequently Asked Questions 

 
What does the new rule require? 
 

The new rule, codified at 29 CFR § 104.202, requires most employers to post employees’ rights 
under the National Labor Relations Act (NLRA) (such as their right to organize, bargain 
collectively, discuss wages and other terms and conditions of employment, and picket and strike), 
what is deemed illegal employer and union activity under the NLRA, information concerning basic 
enforcement procedures, and Board contact information. 

 
When does the new posting requirement become effective? 
 

The new posting requirement first appeared in the Federal Register on August 30, 2011, and 
becomes effective on November 14, 2011. This means employers must have the NLRB notices 
posted on or before November 14, 2011.  
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Who must comply with the new posting requirement? 
 

All employers under the jurisdiction of the NLRB (excluding the U.S. Postal Service) must comply 
with the new posting requirement.  Agricultural, railroad, and airline employers are excluded from 
the NLRB’s coverage. The posting requirement applies to unionized and non-unionized 
employers. As an employer, if you are uncertain if you fall under the NLRB’s jurisdiction, please 
consult your labor counsel.  

 
What must be included in the new posting? 
 

The new posting constitutes a formal notice advising employees of their rights under the NLRA. 
Beginning on or before November 1, 2011, the NLRB will provide copies of the new posting upon 
request at no cost. Employers may contact their local Regional Board Office or download the new 
posting from the Board’s website, www.nlrb.gov. Employers also may purchase a set of 
workplace posters from commercial suppliers.  

 
What is the required size and form of the new posting? 
 

The notice to employees must be at least 11 inches by 17 inches in size if on one piece of paper 
or 8 inches by 11 inches if on two pieces of paper taped together. Consolidated posters, such as 
the “5 in 1” posters, are acceptable as long as the size, content, format, and font size/style remain 
unchanged.  

 
Where must employers post the new notice? 
 

The notice must be posted in conspicuous places where it can be readily seen by employees, 
including all places where notices to employees concerning personnel rules or policies are 
customarily posted. “Customarily posted” is generally interpreted to mean any (and all) locations, 
which all employers should maintain, where employers post required notices pursuant to other 
employment laws, such as the Fair Labor Standards Act or Family and Medical Leave Act, or 
internal personnel and workplace policies. 

 
Is electronic posting required? 
 

An employer also must post the notice on an intranet or internet site if the employer customarily 
communicates with its employees about personnel rules or policies by such means. If an 
employer does not regularly maintain an intranet or internet site for such purposes (i.e., 
“customarily communicates” with its workforce via the internet in this regard), then an electronic 
posting is not required. The electronic notice must be posted at least as prominently as other 
notices to employees, and it must be an exact copy of the NLRB’s poster or a link to the NLRB’s 
website that contains a copy of the poster.   

 
Does the notice have to be posted in a foreign language? 
 

Where 20 percent or more of an employer’s workforce is not proficient in English and speaks a 
language other than English, the employer must post the notice in the language employees 
speak. If an employer’s workforce includes two or more groups constituting at least 20 percent of 
the workforce who speak different languages, the employer must either physically post the notice 
in each of those languages or, at the employer’s option, post the notice in the language spoken 
by the largest group of employees and provide each employee in each of the other language 
groups a copy of the notice in the appropriate language. 

 

http://www.nlrb.gov/
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Do federal contractors have to comply with the new posting requirement? 
 

The NLRB’s new posting requirement applies to federal contractors, who are already required to 
post a similar notice pursuant to the rules and regulations promulgated by the Department of 
Labor (DOL). If a federal contractor posts the DOL’s notice, it will be regarded as complying with 
the NLRB’s new posting requirement. 

 
Where should construction contractors post the new notice? 
 

The new rule does not address the appropriate location for construction job site postings. It also 
does not indicate whether posting the notice at a contractor’s home office is sufficient or whether 
it must be posted at all job sites where it performs work. Presumably, the notice should be posted 
in the same location as all other employment law-related postings that go up on a construction 
project. The rule does not address whether it is the obligation of the owner, general contractor, or 
subcontractor to post the notice. Further guidance from the NLRB hopefully will address this and 
other issues unique to the construction industry.  

 
What are the possible consequences of failing to post the new notice? 
 

Employers that do not post the notice risk being charged with an independent unfair labor 
practice as a violation of the employees’ right to engage in collective or organizing activity. If the 
employer has not posted the required notice, the NLRB also may toll the six-month statute of 
limitations on separate charges filed by an employee. Additionally, depending on the 
circumstances, where an employer fails to comply with the posting requirement, the failure may 
be used to infer an unlawful motive in a separate case, where the employer’s motive for a 
personnel action is at issue.   

 
What about an employer’s right to free speech? Can an employer exercise its right under Section 
8(c) of the NLRA by posting its own side notice to employees? 

 
Yes, an employer still has the same rights under Section 8(c) of the NLRA to share its position 
about labor unions in a non-coercive way, including posting a side notice along with the notice 
now required under the new rule. Employers may inform employees about their rights to refuse to 
support a labor union, and remind employees the company opposes having a union and the 
company will do everything permitted by the law to defeat any attempt to organize the workforce. 
The side notice also can state that the company hopes employees will say “no” if approached to 
sign a union card or petition, and the company believes a union would not be in the employees’ or 
the company’s best interest. If an employer is considering posting a side notice to the NLRB’s 
new notice, it must still comply with the same rules governing all employer communications under 
the NLRA. A sample side notice is attached hereto.  

 
Should an employer post its own side notice?  

 
There is no one “right” course of action; rather, each employer should work with its labor counsel 
to determine the most effective strategy. Based on an employer’s communication history, policy 
regarding unions, general employee and labor relations philosophy, and specific circumstances, 
employers may consider one of four approaches to the new posting requirement:  

 
(1) Post the New Notice – Some employers may feel the less said the better, and the new 
notice may just become part of the blur of state and federal notices already posted.   
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(2) Post the New Notice and Your Own Side Notice – In addition to posting the required 
new notice, employers also may post its own side notice communicating its position on 
unions (see above).   
 
(3) Post the New Notice and Train Supervisors – Employers also could elect to train their 
supervisors not only on their employees’ rights contained in the new notice, but on 
employers’ rights to communicate their positions regarding unions to employees.   
 
(4) Post the New Notice and Conduct Meetings with Employees – In addition to posting 
the new notice, posting the employer’s own side notice, and training supervisors, 
employers could take the most aggressive approach by incorporating a communication 
regarding their positions on unions into an employee meeting.   



DISCLAIMER: This form may not be appropriate for all situations and should be modified as needed to address 
specific circumstances.  If you have any questions about appropriate revisions for a particular situation (for 
example, to address Beck rights, strikes or other forms of concerted activity or to focus on card signing where 
organizing activity is suspected), please contact the Ogletree Deakins lawyer with whom you normally work or the 
Client Services Department at 866-287-2576 or via email at clientservices@ogletreedeakins.com. 
 
 

YOU HAVE A CHOICE 

More Information about Your Rights under                                    
The National Labor Relations Act 

 As a result of a new rule implemented by the National Labor Relations Board, most 
employers have to post the Employee Rights poster, which now appears [on our bulletin boards 
and/or website] along with other information about federal and state laws. You can read the 
notice and see what it says, but we think it’s important for you to learn and understand all of 
your rights under the National Labor Relations Act. 

For example, while the Employee Rights notice says employees have the right to form, 
join or assist labor unions, the law also is very clear that you have the right NOT to form, join 
or assist labor unions. In addition, you have the absolute right to say NO if someone asks you 
to support union organizing activity or asks you to sign a union card or petition. Finally, if you 
oppose unionization, you have the same right to express that opinion to your co-workers as 
anyone does otherwise. The choice is yours. We just want to make sure you get all the facts 
about unions, union organizing, and collective bargaining before making any decision. 

We do not believe a union is in your best interest or in the best interest of our business. 
Instead, we think our greatest chance to secure a good future for all of us is to be and remain 
union-free. Our success will be decided by economics – by our ability to be and remain 
competitive, by the quality of our work [products] and by how well we respond to our 
customers’ needs. We are concerned that a union may impede our ability to operate in a 
competitive and economically healthy manner.   

Right now, we can and do engage in direct and open communication with you, without 
the interference of a third-party (such as a union). We think working together is the best way for 
us to address workplace issues. That could change with a union and that is why we are so 
strongly opposed to having a union in our company. [Alternate sentence: Where our employees 
have chosen to be represented by a union, we respect their decision and continue to meet our 
obligations under the law, but we strongly believe we don’t need a union here.]  

If you have any questions about this important issue that may affect your work life and 
your future, please don’t hesitate to ask your supervisor, manager, or any member of 
management or human resources. We will make sure your questions are answered and you get 
the accurate information you need to be fully informed. 

Thank you for your consideration and support. 

 


